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DETAILED ACTION 

Amendments made 7/29/09 have been entered. 
Claims 1-3 and 5-12 remain pending. 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on July 29, 
2009 has been entered. 

Claim Rejections - 35 USC §112 2 nd Paragraph 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

The 1 12 2 nd paragraph rejections of claims 2-12 as being indefinite for failing to 
particularly point out and distinctly claim the subject matter which applicant regards as 
the invention, specifically for the recitation of "wherein a content of said component (B) 
is not less than 20% by weight of the total amount of the components (B) and (D)" has 
been withdrawn in light of applicant's amendments made July 29, 2009. 

The following 1 12 2 nd paragraph rejections of claim 5 is necessitated by 
applicant's amendments filed July 29, 2009. 

Claim 5 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 5 depends on claims 1 or 2 and recites a list of chelating agents which the 
chelating agent is selected from. Claims 1 and 2 also recite a list of chelating agents 
which the chelating agent is selected from. The list of chelating agents recited in claim 
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5 includes additional chelating agents, such as gluconates, which are not included in the 
list of chelating agents recited in claims 1 and 2, thus claim 5 contradicts with the claim 
limitations of claims 1 and 2 and it is unclear as to which chelating agents are 
encompassed and not encompassed by the instantly claimed invention. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

The 103(a) rejection of claims 1-3 and 5-12 over Hojo et al. (US 6254905 B1)in 
view of the combination of Grossman (About.com, "Facts About Iron" pages 1-5 
http://ibdcrohns.about.eom/cs/nutrition/a/fdairon.html) and Klahorst ("Calcium, An 
Important Nutrient" pages 1-5 http:www.ifanca.og/newsletter/2001_05.htm) has been 
withdrawn. 

Claims 1-3 and 5-12 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Hojo et al. (US 6254905 B1 ) in view of the combination of Koumarianos (US 
6488957) and Grossman (About.com, "Facts About Iron" pages 1-5 
http://ibdcrohns.about.eom/cs/nutrition/a/fdairon.html) and Klahorst ("Calcium, An 
Important Nutrient" pages 1-5 http:www.ifanca.og/newsletter/2001_05.htm). 

Hojo et al. (Hojo) teaches of a food additive composition which contains 100 
parts by weight of calcium carbonate, i.e. a hardly water soluble inorganic compound 
with a solubility in water at 20C of not more than 0.1g/100g of water (Column 3 lines 50- 
58), 1-60 parts gum arabic (Column 3 lines 50-58) and an additive including the 
stabilizer sucrose fatty acid esters having a hydrophilic-lipophilic balance of not less 
than 8, wherein the gum arabic is not less than 20% by weight of the gum arabic and 
sucrose fatty acid esters combined (Column 4 lines 1-8). Hojo teaches that the 
composition contains 1-60 parts gum arabic and stabilizers total, wherein the gum 
arabic comprises most preferably about 55-100% of the composition, thus the stabilizer 
additive is included at 0-27 parts (0-45% of the 1-60 parts) and the gum arabic is 
included at 0.55-60 parts (55-100% of the 1-60 parts) in the composition as taught by 
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Hojo. Hojo teaches that the food additive may contain ferrous gluconate or sodium iron 
citrate i.e. a gluconate or citrate chelating agent as instantly claimed (Column 1 1 lines 4- 
8). Hojo teaches that the inorganic compound, i.e. the calcium agent, has particle size 
of 0.8um or less (Column 9 lines 25-26). Hojo teaches that the food additive may be 
used, and thus contained in black tea or coffee (Column 10 line 66 through Column 1 1 
line 3). Regarding an ingredient in the food as derived from vegetables as recited in 
claim 12, as Hojo teaches that the food additive is included in tea and as tea was known 
to be derived from tea leaves, i.e. known vegetables, one of ordinary skill in the art 
would expect that Hojo teaches that a portion of the food is derived from vegetables as 
recited in claim 12. Furthermore, it would have been obvious for the food product to be 
derived from vegetables so that the final product would contain the known benefits, 
such as nutritional benefits, from vegetables. 

Hojo is silent to the amount of the ferrous gluconate, sodium iron citrate or 
chelating agent in the additive composition as recited in claims 1 and 2, and to the 
calcium ion concentration as 0-10, wherein the calcium ion concentration is obtained by 
adjusting a solid matter concentration of calcium to 10% by weight after pulverization 
and/or dispersion as recited in claim 8. 

Koumarianos teaches of a food additive composition (abstract). Koumarianos 
teaches that the food additive composition contains minerals, including iron and that the 
amount of the mineral in the food additive composition is determined based on the 
recommended daily dosage (Column 5 lines 8-17). 

Grossman teaches that the recommended daily amount of iron in 2001 for males 
ranged from 8-1 1 mg per day and for females 8-18 mg per day. (page 3) 

Klahorst, page 2, teaches that the recommended daily amount of calcium in 2001 
was 1000-1300 mg per day. 

Regarding the amount of the ferrous gluconate and sodium iron citrate or 
chelating agent in the additive composition as recited in claims 1 and 2, ferrous 
gluconate and sodium iron citrate were known food supplements that were sources of 
iron. It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to include an amount of the ferrous gluconate and/or sodium iron 
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citrate and thus an amount of chelating agent in the additive composition depending on 
the recommended daily amounts of iron and the amount of iron desired in the final 
composition as taught by Koumarianos. It would have been further obvious to one of 
ordinary skill in the art at the time the invention was made for the vitamins and minerals 
in the food additive, including calcium and iron, to be included in the full recommended 
daily amounts so that when consuming the food additive the consumers would not be 
required to take other additives to obtain complete daily fulfillment of the said vitamins 
and minerals. Thus, one would have been further motivated to include an amount of 
iron to calcium in the nutritional additive composition based upon the recommended 
daily amounts of iron and calcium, so that the nutritional additive would fulfill the 
requirements for both minerals simultaneously; and as the RDA of calcium: iron was 
1300:8 or 100:0.6 to 1000:18 or 100:1.8 as taught by Grossman and Klahorst, at the 
time the invention was made, one would have been motivated to include 0.6-1 .8 parts of 
ferrous gluconate and/or sodium iron citrate, i.e. an iron source, per 100 parts of 
calcium carbonate, i.e. a calcium source. Thus, the composition as taught by Hojo 
would comprise 0.6-1 .8 parts of ferrous gluconate and/or sodium iron citrate which are 
chelating agents as instantly claimed. 

Regarding the calcium ion concentration as 0-10, wherein the calcium ion 
concentration is obtained by adjusting a solid matter concentration of calcium to 10% by 
weight after pulverization and/or dispersion, Hojo (Column 8 lines 34-43) teaches that 
the calcium ion concentration is balanced for stability and preventing damage of the 
proteins and gelling of the food composition. Hojo teaches that too little can cause 
instability and that too much can cause damage to the food proteins and gelling. Hojo 
teaches that the calcium ion concentration as about 10-500, wherein the calcium ion 
concentration is obtained by adjusting a solid matter concentration of calcium to 10% by 
weight after pulverization and/or dispersion. It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to decrease the calcium ion 
concentration at or below 10 if at levels at and below 10 the composition was stable and 
in order to ensure that protein destruction and gelling of the food composition was 
prevented. To balance a known composition based on known effects and needs would 
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have been obvious and routine determination of one of ordinary skill in the art at the 
time the invention was made. 

Response to Arguments 

Applicant's arguments filed July 29, 2009 have been fully considered but they are 
not persuasive. 

Applicant argues that although Hojo does not teach of a chelating agent as 
instantly claimed. Applicant's argument is not convincing as Hojo teaches of ferrous 
gluconate and sodium iron citrate (Column 11 lines 4-8), which are both chelating 
agents as instantly claimed. 

Application argues that although Hojo teaches of including the chelating agent, 
ferrous gluconate, Hojo does not require such, does not include it in the examples, and 
thus does not teach of the instantly claimed invention which requires a chelating agent, 
including gluconates. Applicant's argument is not convincing as Hojo teaches of 
including the chelating agent, ferrous gluconate or sodium iron citrate, in the food 
additive composition, such as instantly claimed (Column 1 1 lines 4-8). The fact that the 
chelating agent is not required or that it is not included in the examples does not limit 
the teachings of the reference. Exemplarily embodiments and preferred teachings do 
not limit the teachings of a reference. 

Applicant argues that Hojo teaches the ferrous gluconate as a nutritional 
supplement and not a chelating agent and thus the reference does not teach of a 
chelating agent as instantly claimed. Applicant's argument is not convincing as (a) the 
claims recite a food additive composition with the chelating agent gluconate and citrates 
and the references of record teach of the instantly claimed food additive composition as 
stated above; (b) since the references of record teach of the same chelating agent as 
instantly claimed, the ferrous gluconate and citrates as taught by Hojo would inherently 
function the same as the gluconate and citrate chelating agent instantly claimed; and (c) 
applicant has provided no evidence otherwise or of unexpected results. 

In response to applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that 
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any judgment on obviousness is in a sense necessarily a reconstruction based upon 
hindsight reasoning. But so long as it takes into account only knowledge which was 
within the level of ordinary skill at the time the claimed invention was made, and does 
not include knowledge gleaned only from the applicant's disclosure, such a 
reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 
1971). The examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1071 , 5 USPQ2d 1596 (Fed. Cir. 1988)and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, applicant's 
argument that there is no motivation to combine the teachings of Grossman and Hojo is 
not convincing as motivation was found in some teaching, suggestion, or motivation to 
do so found either in the references themselves or in the knowledge generally available 
to one of ordinary skill in the art. Specifically, Hojo et al. (Hojo) teaches of a food 
additive composition which contains iron in the form of ferrous gluconate which is a 
chelating agent and calcium (Column 1 1 lines 4-8), however is silent to the amount of 
the ferrous gluconate and/or sodium iron citrate in the additive composition; 
Koumarianos teaches that the food additive composition contains minerals, including 
iron and that the amount of the mineral in the food additive composition is determined 
based on the recommended daily dosage (Column 5 lines 8-17); Grossman teaches 
that the recommended daily amount of iron in 2001 for males ranged from 8-1 1 mg per 
day and for females 8-18 mg per day (page 3); Klahorst, page 2, teaches that the 
recommended daily amount of calcium in 2001 was 1000-1300 mg per day; It would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to include an amount of the ferrous gluconate and/or sodium iron citrate and thus an 
amount of chelating agent in the additive composition depending on the recommended 
daily amounts of iron and the amount of iron desired in the final composition as taught 
by Koumarianos; It would have been further obvious to one of ordinary skill in the art at 
the time the invention was made for the vitamins and minerals in the food additive, 
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including calcium and iron, to be included in the full recommended daily amounts so that 
when consuming the food additive the consumers would not be required to take other 
additives to obtain complete daily fulfillment of the said vitamins and minerals; Thus, 
one would have been further motivated to include an amount of iron to calcium in the 
nutritional additive composition based upon the recommended daily amounts of iron and 
calcium, so that the nutritional additive would fulfill the requirements for both minerals 
simultaneously; and as the RDA of calcium: iron was 1300:8 or 100:0.6 to 1000:18 or 
100:1 .8 as taught by Grossman and Klahorst, at the time the invention was made, one 
would have been motivated to include 0.6-1.8 parts of ferrous gluconate and/or sodium 
iron citrate, i.e. an iron source, per 100 parts of calcium carbonate, i.e. a calcium 
source. Thus, the composition as taught by Hojo would comprise 0.6-1 .8 parts of 
ferrous gluconate and/or sodium iron citrate which are chelating agents as instantly 
claimed. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KELLY BEKKER whose telephone number is (571)272- 
2739. The examiner can normally be reached on Monday through Friday 8am-4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571) 272-1401. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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